Revised 1-2014

SDP 


Chapter VIII A

Consumer Rights and Informed Choice
This chapter provides identification of and guidance pertaining to consumer rights identified through 34 CFR Part 361 (State Vocational Rehabilitation Services), the American’s with Disabilities Act, the Civil Rights Act of 1964,  and the Regulatory Code of Virginia.   DBVI in no way intends for this chapter to be interpreted as an exhaustive or comprehensive listing or citing of consumer rights, rather that the chapter identify rights specific to vocational rehabilitation services provided to applicants and eligible individuals receiving services.  
In accordance with federal regulations pertaining to the provision of vocational rehabilitation services, DBVI has adopted policies and procedures to safeguard the confidentiality of all personal information of individuals who apply for or are receiving vocational rehabilitation services through DBVI.    DBVI assures that applicants and eligible individuals, their representatives, services providers, cooperating agencies, and interested persons are informed through appropriate forms of communication of the confidentiality of personal information and the conditions for accessing and releasing this information (34 FR §361.38).
A.  Informed Choice

DBVI’s state plan and vocational rehabilitation policies and procedures assure that individuals who apply for or are receiving vocational rehabilitation services and, as appropriate, their representatives, are provided information and support services to assist the individual in exercising  informed choice throughout the rehabilitation process consistent with section 102(d) of the Rehabilitation Act of 1973 as amended.  Though the term “informed choice” is not specifically defined in the federal regulations pertaining to the provision of vocational rehabilitation, the significant scope of choice provisions in the Rehabilitation Act of 1973 as amended and the subsequent regulations serve to identify that all stages of the vocational rehabilitation process require DBVI to inform individuals about the availability of and opportunities to exercise informed choices.  
In essence, informed choice means that the individual and as appropriate, their representative, partners with the vocational rehabilitation counselor to enter into a decision making process that includes review and analysis of information that the individual will need in order to understand the implications of choices they make pertaining to vocational rehabilitation services.  This decision making process takes into account in the individual’s values, characteristics, the availability of resources and alternatives, and general economic conditions (RSA-TAC-98-01 issued on November 3, 1997.)  The vocational rehabilitation counselor provides guidance and counseling to assist the individual to make relevant choices pertaining to establishing a vocational goal, vocational rehabilitation services that include evaluation and assessment services, and service providers.  
Subsequently, DBVI Vocational Rehabilitation Counselors shall:

1. Notify individuals who are applying for or receiving vocational rehabilitation services of their rights to exercise informed choices throughout the vocational rehabilitation process.

2. Provide individuals with and assist as needed with identifying information necessary to make informed choices including DBVI Vocational Rehabilitation Policies and Procedures to ensure the individual makes informed choices consistent with related policy, regulations and law.
3. When assisting eligible individual in developing their Individualized Employment Plan (IPE) or providing information to individuals who choose to develop their own IPE, this shall include, at a minimum, information relating to the cost, accessibility, and duration of potential services, consumer satisfaction with services to the extent that this information is available, the qualifications of potential service providers, the types of services offered by those providers, and the degree to which services are provided in integrated settings (per 2001 Federal Regulation 34 CFR § 361.52).
4. Notify and provide individuals who apply for or are certified as eligible for vocational rehabilitation services (and their representatives as appropriate) opportunities to make informed choices throughout the vocational rehabilitation process.  Vocational Rehabilitation Counselors may use methods that include but are not limited to:  

a. Referring individuals to local consumer groups or disability advocacy groups, or disability advisory councils qualified to discuss the services or service providers;

b.  Provide state or regional lists of available services and vendors.

c. Provide information on relevant accreditation or certification or other information relating to the qualification of service providers. 

d. Provide the results of periodic consumer satisfaction surveys, to the extent available. 

e. Provide opportunities to visit or experience various work and service provider settings. 

f. Relevant accreditation, certification, or other information relating to the qualifications of service providers 

5. The vocational rehabilitation counselor shall document in the individual’s case file the options discussed with the individual and the choices made by the individuals during the rehabilitation process.  
a. Example:  An individual decides to attend an out of state college for a degree that can be obtained through an in state college. The Vocational Rehabilitation Counselor explains and ensures the individual understands that DBVI will only sponsor the in-state tuition rate and that the individual will be responsible for any tuition cost over the in-state rate.  The Vocational Rehabilitation Counselor then documents the discussion in the individual’s case file.

Informed choices does not obligate DBVI to sponsor specific vocational rehabilitation services, service providers, or pay costs above what is allowed by DBVI policy. 
Individuals who feel they have not been given the opportunity to informed choice, regardless of the reason, must be informed of the right to appeal the decision.  The Vocational Rehabilitation Counselor must provide the individual with information regarding the Client Assistance Program along with relevant contact information. 

B.  Protection, use, and release of personal information
Personal information is defined by the Government Data collection and Dissemination Act as all information that describes, locates, or indexes anything about an individual applying for or receiving VR services, including real or personal property holdings derived from tax returns, education records, financial transactions, medical records, ancestry, criminal record, employment record, or that affords a basis for inferring personal characteristics, such as finger and voice prints, photographs, or things done by or to such individual: and the record of the individual presence, registration, or membership in an organization or activity, or admission to an institution.   Formats for personal information may include, but are not limited to, written records, photographs, audiotapes, videotapes, electronic data, or other media reproductions.

DBVI Vocational Rehabilitation Counselors, Regional Managers, Intake Workers, and agency administrators shall inform all Vocational Rehabilitation program applicants, through the individual’s native language or other appropriate mode of communication to ensure the applicant understands (per § 2.2-3806 of the Code of Virginia and 2001 Federal Regulation 34 CFR § 361.38) of the following:
1. DBVI’s  need to collect confidential information in order to provide vocational rehabilitation services;
2. How an individual’s personal information will be used; 
3. That individuals applying for or receiving vocational rehabilitation services are not legally required to provide their social security number to DBVI (per § 2.2-3808 of the Code of Virginia) and that the impact of not providing the social security number may delay presumption of eligibility if the individual is a recipient of SSI or SSDI unless the individual can provide documentation of receipt of those benefits;
4. The consequences of not providing information that DBVI requires in order to provide vocational rehabilitation services;
5. Other agencies (if any) to which DBVI routinely releases customer information; 
6. The individual’s right to ask what information has been shared with whom and why;
7. That the individual’s signed consent is required in order for DBVI to obtain or release information in which the individual’s identity is or may be readily ascertained except when disclosure without consent is allowed or mandatory under federal or state law or regulations;
8. The purpose and key provisions and protections of the DBVI confidentiality release form (per 2001 Federal Regulation 34 CFR § 361.38).  This includes disclosure parameters (e.g., types of information to be disclosed, expiration date of release form, parties to be listed on the release), the right to view the information released unless access is prohibited, and the individual’s right to revoke and amend the release form.  
a. The Vocational Rehabilitation Counselor shall explain the consequences of not signing the release;
b. If the Vocational Rehabilitation Counselor determines that the individual does not understand the form or process, the individual’s representative must sign the form;
c. The Vocational Rehabilitation Counselor cannot, under any circumstance, sign the release form or serve as the individual’s legally authorized representative.

9. The Vocational Rehabilitation Counselor will explain the individual’s right to confidentiality by giving the individual materials in the individual’s preferred format during the initial meeting, during vocational rehabilitation counseling and guidance sessions, or in other instances where the individual’s release of information is required to enable the individual to comprehend and respond to information.
C.  Collection and use of personal information.

DBVI has authority under federal and state law to collect, maintain, use and disseminate only that personal information permitted or required by law, or necessary to accomplish a proper purpose of the agency (per § 2.2-3808 of the Code of Virginia; P.L. 102-569 Rehabilitation Act of 1973 as amended in 1998 Title I sections 13, 14, 101(a)(10), 101(a)(15), 101(a)(18), 105(c)(3), 106(b), and 107 and Federal Regulation 34 CFR § 361.38. 
1. Personal information shall be used only for the purposes directly connected with the administration of the DBVI Vocational Rehabilitation Program.  The Intake Worker and the Vocational Rehabilitation Counselor primarily collects, maintains, uses, and disseminates personal information throughout the vocational rehabilitation process including referral for vocational rehabilitation services, application, eligibility determination, Individualized Employment Plan (IPE) development, and service provision which includes evaluation of progress toward achieving the vocational goal identified in the IPE and assisting the individual in receiving goods and/or services through vendors or other agencies.  

2. DBVI medical consultants shall have access to confidential information in vocational rehabilitation files and have authority to copy this information when necessary within the context of specific, assigned job duties or when necessary for case management and service delivery purposes.
3. If the individual applying for or receiving DBVI VR services chooses not to provide personal information vocational rehabilitation services provided by DBVI may be limited.  Examples include but are not limited to:
a. Financial information required for the Vocational Rehabilitation Counselor to determine whether an individual is required to participate in cost of vocational rehabilitation services based on financial need; 
b. Financial aid and education records that are required for DBVI to sponsor education and training;  
c. Medical insurance and vendor information required for DBVI to sponsor physical or restoration assessment and treatment services;

d. Training vendor reports for training services;

e.  Information needed to identify and use comparable benefits.

D.  Consent to release information
Personal information in which the identity of the client is or may be readily ascertained shall not be disclosed to, exchanged with, or requested from another person or entity unless the individual (or representative, as appropriate) gives informed written consent or unless federal or state law or regulations permit or require release without consent (per § 2.2-3803 of the Code of Virginia and 2001 Federal Regulation 34 CFR § 361.38).  
1. Except as identified in numbers one and two of this section, DBVI must make all requested information in the individual’s record of services accessible to and must release the information to the individual or the individual’s representative in a timely manner.

2. DBVI shall not release medical, psychological, or information the agency has deemed harmful to the individual directly to the individual, but must be provided to the individual through a third party chosen by the individual, which may include, among others, an advocate, a family member, or a qualified medical or mental health professional, unless a representative has been appointed by a court to represent the individual.

3. Personal information in the case record that DBVI obtained from another agency or organization may be released only by, or under the conditions established by, the other agency or organization (per 2001 Federal Regulation 34 CFR § 361.38), unless specifically requested by judicial order.  
4. Regarding release of information to parents or legal guardians:

a. The parents or legal guardians of individuals who are applying for or receiving services who are under age 18 have the right to review the minor child’s case record (including information about the child dropping out of school, sexual activity, etc.), discuss the individual vocational rehabilitation services, or make decisions about the individuals’ vocational rehabilitation (including signing DBVI documents for the individual), without the individual’s informed written consent except: 
i. Any information regarding outpatient diagnosis, treatment, care, or rehabilitation for alcohol or other substance abuse, mental illness, or emotional disturbances (§ 54.1-2969 of the Code of Virginia). However, the individual’s consent is not required for parental access to inpatient treatment, care, or rehabilitation since minors cannot check themselves into an inpatient treatment program, or for parental access to other types of information (e.g., child is sexually active, child has dropped out of school, etc.), or

ii. When parental rights have been terminated or a court has restricted or denied parental or representative access to the individual’s confidential records, or

iii. When the individual is emancipated (e.g., married, court order, etc.), or 

iv. Any information furnished in confidence to the Virginia Department of Social Services and an investigation is ongoing (e.g., on abuse or neglect charges) and any information Social Services provided to the Vocational Rehabilitation Counselor with a stipulation that release of the information is prohibited.

b. For parents of individuals who are applying for or receiving services and are 18 or older and are legally competent, informed written consent is required in order for the parent to review or obtain a copy of the individual’s vocational rehabilitation case file, discuss the individual’s vocational rehabilitation services, or make vocational rehabilitation decisions on the individual’s behalf (including signing DBVI documents).  Informed written consent is required for parental access to special education records when the individual is 18 years or older (per P.L. 105-17 Individuals with Disabilities Education Act, Federal Regulation 34 CFR § 300.517).

c. The parent cannot make decisions on behalf of a child who is 18 years or older unless the parent is a court-appointed legal guardian.  The guardian must furnish personal identification (e.g., driver’s license) and sign a written statement for the individual’s DBVI Vocational Rehabilitation case file that he or she is the legal guardian. The Vocational Rehabilitation Counselor shall ensure that a copy of the identification document and statement are in the individual’s vocational rehabilitation case file.
5. Regarding law enforcement, fraud, or abuse: 

a. DBVI has the authority to disclose requested personal information without consent in response to investigations in connection with law enforcement, fraud, or abuse, unless expressly prohibited by federal or state law or regulations (Federal Regulation 34 CFR § 361.38). 
6. Regarding Judicial Orders: 

a. DBVI has the authority to disclose requested personal information without consent in response to an order issued by a judge, magistrate, or other authorized judicial officer. (Federal Regulation 34 CFR § 361.38). 

i. DBVI staff shall not respond directly to any judicial order without approval of and guidance from a representative from the Commissioner’s Office.

ii. Within one calendar day of receipt, DBVI staff shall scan the judicial order to the Commissioner’s Office. 

iii. A representative of the Commissioner’s Office shall release the appropriate records as directed by the Attorney General.  
iv. No copies are authorized to be made unless directed by a representative of the Commissioner’s Office. There is no copying charge if the judicial order is issued by or on behalf of the individual applying or receiving vocational rehabilitation services client.  For other judicial orders, unless it states there are to be no copying charges, DBVI shall charge 50 cents per page for up to 50 pages and 25 cents per additional page for a copy from paper or other hard copy generated from computerized or other electronic storage (per § 8.01-413 of the Code of Virginia).  The check is made payable to Virginia Department for the Blind and Vision Impaired.  
v. The Vocational Rehabilitation Counselor shall maintain a copy of the judicial order with a notation of the date of release and a copy of the DBVI written response in the individual’s paper file (per § 2.2-3803 of the Code of Virginia).  

6. Regarding subpoena or subpoena duces tecum issued by a clerk of the court or an attorney.  

a. DBVI shall not release any records from or associated with federally-funded Vocational Rehabilitation program (including supported employment) or Independent Living program unless the individual applying for or receiving services gives informed written consent or by judicial order (per 2001 Federal Regulation 34 CFR § 361.38).  
b. Medical or psychological records pertaining to the individual’s vocational rehabilitation services (or other agency programs or services) shall not be released unless the individual applying for or receiving vocational rehabilitation services gives informed written consent (per 2001 Federal Regulation 34 CFR § 361.38).  

c. The following procedures shall apply: 

i. DBVI staff shall not respond directly to any subpoena or subpoena duces tecum.

ii. DBVI staff shall immediately fax the subpoena or subpoena duces tecum to the Commissioner’s Office

iii. A representative of the Commissioner’s Office will advice DBVI staff of the actions to occur.

iv. The vocational rehabilitation counselor shall keep in the individual’s case record the subpoena/subpoena duces tecum with a notation of the date any information was released and a copy of the DBVI written response to document the disclosure (per § 2.2-3803 of the Code of Virginia). 

v. There is no copying charge if the subpoena or subpoena duces tecum is issued by or on behalf of the individual who is applying for or receiving Vocational Rehabilitation Services.  Otherwise, unless it states there are to be no copying charges, DBVI shall charge 50 cents per page for up to 50 pages and 25 cents per additional page for a copy from paper or other hard copy generated from computerized or other electronic storage (per § 8.01-413 of the Code of Virginia).  The check is made payable to Virginia Department of Rehabilitative Services.

7. Regarding the Rehabilitation Services Administration:
a. DBVI has the authority to disclose requested personal information without consent by the applicant or individual receiving vocational rehabilitation services in response to requirements of the Rehabilitation Services Administration (RSA) as allowed by law.  DBVI program staff are not required to record these disclosures in the individual’s case record (per § 2.2-3808.1 of the Code of Virginia). 

8. Regarding health and safety:

a. DBVI staff may disclose personal information in an emergency when the individual who is applying for or receiving vocational rehabilitation services poses a threat to his or her safety, safety of others, or a situation in which it is reasonable to believe that a delay would result in death, serious physical injury, or other danger to the individual or others (per 2001 Federal Regulation 34 CFR § 361.38).  Examples of emergency include, but are not limited to: inquiry by law enforcement regarding an emergency situation, emergency or commitment to a hospital, inquiry from an acute care hospital, etc.
b. Consent is not required to disclose any alcohol or substance abuse records, including information that the person abuses alcohol or substances, to qualified medical personnel in a medical emergency (per federal regulation 42 CFR § 2.64).  

9. Regarding Mandated Reporters:

a. If a DBVI staff member suspects that an individual  applying for or receiving vocational rehabilitation services is about to confide abuse, neglect or exploitation of themselves, a child, or of another adult, the staff member should tell the individual that the DBVI staff member is required by law to report complaints to the Department of Social Services but that all information relating to the complaint and any forthcoming investigation will remain confidential and will not be released without a judicial order. The staff member must note in the individual’s case file the date the report was made and list any documents DBVI provided to the Department of Social Services. 
b. DBVI staff must report, within 72 hours, to Department of Social Services any suspected abuse or neglect of child , even if the individual shares the information with the staff member in confidence. The staff member may be subject to a state fine for failing to report the information within 72 hours of first suspicion. The DBVI staff member must report the information to the Social Services office in the locality where the individual resides, or where the alleged incident is believed to have occurred. Suspected child abuse and neglect may also be reported through the Social Services toll-free child abuse and neglect hotline. The report may be oral or in writing (per § 63.2-1509 of the Code of Virginia).

c. DBVI must immediately report any suspected abuse, neglect, or exploitation of an adult, even if the individual shares the information with the staff member in confidence, to the adult protective services hotline or the Department of Social Services office in the locality where the individual resides or where the abuse, neglect or exploitation is believed to have occurred. The DBVI staff must note in the case file the date the report was made and list any documents DBVI provided to the Department of Social Services. Any VR counselor who has reason or cause to suspect that an adult has died as a result of abuse or neglect must immediately report this suspicion to the appropriate medical examiner and law enforcement agency.

d. The VR counselor may be subject to a fine for failing to immediately report the information upon reason to suspect and will be subject to a criminal conviction for making or causing to be made a false report (per § 63.2-1606 of the Code of Virginia).

e. Even with informed written consent, DBVI shall not release any information that the Department of Social Services has indicated shall not be re-released (per § 63.2-105 of the Code of Virginia, and 2001 Federal Regulation 34 CFR § 361.38).

10.   Regarding audit, evaluation, or research:

a. DBVI staff shall not respond directly to a request for information for the purpose of audit, evaluation or research by non-DBVI staff.  Staff shall refer the requester to the Vocational Rehabilitation Director.  

b. DBVI Administrators or designated staff may disclose client personal information without consent for audit, evaluation, or research subject to the following guidelines: 

i. The information must be used only for purposes directly connected with the administration of the Vocational Rehabilitation Program or for purposes that would significantly improve the quality of life for DBVI VR clients (per 2001 Federal Regulation 34 CFR § 361.38). 

ii. The information may only be released if the organization, agency, or individual assures that, 
1.   the information will be used only for the purposes for which it is provided; will be released only to those officially connected with the audit, evaluation or research; will not be released to the participants; and will be managed in a manner to safeguard confidentiality, and
2.  ) the final product will not reveal any confidential identifying information without participant informed written consent (per 2001 Federal Regulation 34 CFR § 361.38). 
iii. The audit, evaluation or research may also be subject to pre-approval by a Human Research Review Committee (per § 32.1-162.16 of the Code of Virginia, and State Regulation 22 VAC 30-40-10).

iv. No disclosure case note is required (per § 2.2-3808.1 of the Code of Virginia).

11.  Alcohol, drug, or substance abuse information: 
Information regarding alcohol or substance abuse diagnosis, treatment, care, or rehabilitation records for federally-funded or state programs shall not be released unless with informed written consent, judicial order, or other legal requirement (per federal regulation 42 CFR § 2.31, federal regulation 42 CFR § 2.32, federal regulation 42 CFR § 2.33). For example, see subsection 8 above which allows disclosure in a medical emergency

12.  Regarding Non-VR Program DBVI Staff:  
a. Non-VR Program staff.  
Informed written consent shall not be required for other DBVI divisions and staff of DBVI who do not have responsibility for administering the Vocational Rehabilitation Program.

13.  Regarding Advisory bodies:
a. Information that does not contain identifiable personal information may be shared with the State Rehabilitation Council and other advisory bodies.  Redacted hearing decisions shall be shared with the State Rehabilitation Council as required (per Rehabilitation Act of 1973, as amended, § 101(a) (21) (A)).  

14.  Regarding Business or potential employers:
a. Informed written consent shall be required and shall routinely relate only to the job abilities and reasonable accommodation needs (per P.L. 101-336 Americans with Disabilities Act of 1990), unless the individual receiving vocational rehabilitation services details on the consent form other information that may be disclosed.  

b. The consent may be blanket consent for all potential employers or a separate form for each potential employer.

15. Regarding providers.
a. Informed written consent from the individual to whom the vocational rehabilitation services are being provided shall be required.   

E.  Civil Rights

Individuals applying for or receiving vocational rehabilitations services have certain civil rights guaranteed by law.  Among these rights are the rights to receive services on a nondiscriminatory basis without regard to race, color, creed, sex, national origin, age, political affiliation, or disabling condition; confidentiality of personal information, access (with certain exceptions) to case folders; and access to the Client Assistance Program administered in Virginia by the disAbility Law Center of Virginia.  The legal basis for these civil rights are the Americans with Disabilities Act of 1992, the Rehabilitation Act of 1973 as amended, the Civil Rights Act of 1962; and their implementing regulations.

1.  All vendors of services for individuals who are applying for or receiving vocational rehabilitation services from DBVI must be in compliance with the Civil Rights Act. These include physicians, training institutions, hospitals, vocational schools, and those providing room and board or housing for customers. 

2.  DBVI staff providing vocational rehabilitation services to individuals who are applying for or receiving services must be familiar with dealing with civil rights compliance requirements. 

F.  Review of Vocational Rehabilitation Determinations Made by DBVI Personnel - Grievances and Appeal

1. Mandatory Notification to Individuals applying for or receiving VR services of their rights to appeal determination made by DBVI Personnel
a. Based on the requirements of federal regulation 361.43 (Procedures for ineligibility determination) and 34 CFR 361.57 (Review of determinations made by designated State unit personnel) DBVI shall ensure, using appropriate modes of communication, that individuals, or as appropriate the individual’s representative, who are applying for or receiving services are made aware of their rights to obtain a review of DBVI determinations that affect the provision of their vocational rehabilitation services.  Throughout this section, the words “individuals applying for or receiving vocational rehabilitation services” also refers to, as appropriate, the individual’s representative(s).
b. This notification of rights to review determinations includes:
i. Information pertaining to the Client Assistance Program, and the rights to informal dispute resolution including an Informal Administrative Review), mediation, and to proceed directly to an impartial due process hearing; 
ii. The names and addresses of individuals with whom requests for mediation or due process hearing may be filed.  For DBVI this is the Vocational Rehabilitation Director; and
iii. 3.  An administrative review of the hearing officer’s decision.
c. The Vocational Rehabilitation Counselor will both personally explain and provide, in writing, notice of these rights when:

i.  The individual applies for DBVI VR Services;
ii.  At the time the individual is assigned to a category in the DBVI Order of Selection;
iii. At the time the individual’s IPE is developed; and
iv. When the individual’s services are reduced, suspended, or terminated.
2.  Types of determinations that may appealed
a. Federal law and regulations do not define the types of determinations that may be appealed (federal policy directive RSA-PD-09-03 and Federal Register, Vol. 66. No 11, issued January 17, 2001, page 4431).  However, examples of determination for appeal include but are not limited to:
i. Determinations to conduct extended evaluations to determine eligibility for VR services;
ii. Determination of ineligibility for VR Services;
iii. The nature, content, and scope of the Individualized Plan for Employment;
iv. Delivery or quality of VR services;
v. Cost of services including DBVI’s decisions to refuse payment of services, use of comparable benefits, and fee schedules; 
vi. Closure of an individual’s VR case.

3. Evidence and Representations
a. Individuals who are applying for or receiving vocational rehabilitation services, or as appropriate their representatives, have the opportunity to submit, during mediation or due process hearing, evidence and other information that supports the individual’s position.  These same individuals may be represented by counsel or other advocates selected by the individual. 
b. Individuals have the right to present witnesses and/or evidence to support their concerns with complete freedom from reprisal.  The individual will have access to all relevant materials as provided by section 2.2-3704 of the Code of Virginia.  
4. Impact on provision of services
a. Based on federal regulation 34 CFR 361.57, DBVI shall not suspend, reduce, or terminate vocational rehabilitation services being provided to the individual applying for receiving services while the individual is participating in Informal Administrative Review, Mediation, Impartial Due Process Hearing, or Administrative Review of a Hearing decision unless the individual:
i. Requests a suspension, reduction, or termination of a service; 
ii. DBVI has evidence that services have been obtained through the individual’s misrepresentation, fraud, collusion, or criminal conduct; 
iii. The service puts the individual at risk based on new medical or psychological information provided by a physician; 
iv. DBVI personnel have reason to believe that the individuals behavior or action to be a danger to the health and safety to themselves or others.
5. The Client Assistance Program (CAP)
a. According to federal regulation 34 CFR § 361.57 and 34 CFR 370, individuals applying for or receiving vocational rehabilitation services and/or DBVI staff  may contact CAP advocates and attorneys for information about client rights and no cost assistance in resolving issues with the individuals vocational rehabilitation case.  Individuals may request CAP representation during an appeal.   In Virginia, the CAP program is administered by the  disAbility Law Center of Virginia,  1910 Byrd Avenue, Suite 5, Richmond, VA 23230, (804) 225-2042 (Voice and TTY), or toll free 1-800-552-3962 (Voice and TTY).  Additional information is available at www.dLCV.org/CAP .
6. Dispute  Resolution 
a. In addition to Mediation and Impartial Due Process Hearing, DBVI provides individuals who are applying for or receiving vocational rehabilitation services with the opportunity to resolve disputes through an informal process.  
i. This informal process not shall not be used to deny the right of the individual to a mediation and impartial due process hearing; and,
ii. If the either Mediation or the informal process or both are not successful in resolving the dispute within 60 days from the individuals request for review of a determination made by DBVI staff, a formal impartial due process hearing must be conducted within that same 60 day time period, unless the individual and the agency agree to a specific extension of time.
iii.  During each step of the informal resolution process the vocational rehabilitation counselor, supervisor, and Deputy Commissioner shall inform the individual of the CAP and of their rights to request Mediation or to proceed directly to Impartial Due Process Hearing.
b. Informal Resolution between the Individual and the Vocational Rehabilitation Counselor
i. The Vocational Rehabilitation Counselor will make every effort to resolve disputes with the individual based relevant DBVI Vocational Rehabilitation Policies and Procedures, federal regulations and law, and the Certified Rehabilitation Counselor Code of Ethics.  Vocational Rehabilitation Counselors must document all concerns of the individual and subsequent actions taken to address those concerns in the individual’s case file; no exceptions.
c. Informal Resolution between the Individual and the Supervisor (Step One)
i. When issues or concerns of individuals who are applying for or receiving vocational rehabilitation services from DBVI cannot be resolved between the individual and the vocational rehabilitation counselor within ten full working days the individual may request in writing, by e-mail, by phone call, or in person, within that same ten days,  to speak with the vocational rehabilitation counselor’s supervisor. 
ii.  In most circumstances the supervisor will be the Regional Manager for the office through which the individual is being served.  
iii. The supervisor shall meet with the individual in a timely manner not to exceed 10 working days of receipt of the individual’s request.  
iv. The supervisor shall document all concerns of the individual and subsequent actions taken to address those concerns in the individual’s case file and in the form of a letter or memorandum to the consumer in consumer preferred format; no exceptions.
d. Informal Administrative Review or IAR (Step Two)
i. When issues or concerns of individuals who are applying for or receiving vocational rehabilitation services from DBVI cannot be resolved between the individual and the supervisor, the individual may request an IAR in writing, by e-mail, by phone call, or in person to speak with the Deputy Commissioner for Services.  
ii. The Deputy Commissioner shall meet, by phone or in person, with the individual in a timely manner not to exceed five working days of receipt of the individual’s request for IAR.  
iii. The Deputy Commissioner shall prepare and submit to the individual by e-mail, hard copy, or scanned copy, a written report of the IAR within three working days of meeting with the individual. 
iv. The IAR will contain documentation of review of the individual’s case file, discussions with relevant DBVI staff and the individual who has requested the IAR, and the rationale of the decision made during the IAR including identification of relevant laws, regulations, and DBVI Policy.  
v. The Deputy Commissioner shall ensure that the report of the IAR is added to the individual’s case file.
vi.  In circumstances when the individual’s concerns are associated with the Deputy Commissioner for Services or the Director of the Virginia Rehabilitation Center for the Blind and Vision Impaired, the IAR will be conducted by the DBVI Commissioner.  
vii. While the IAR is pending, DBVI staff may request consideration of policy exceptions that would resolve the issue.  
viii. The IAR decision shall become part of the individual’s case file.
e.  Mediation

i. The individual applying for or receiving vocational rehabilitation services may request to proceed directly to Mediation rather than participate in the DBVI informal dispute resolution process DBVI has implemented. 
1. Individuals seeking Mediation must complete the DBVI Request for Mediation or Fair Hearing form which includes their name and contact information, name of the Vocational Rehabilitation Counselor, concerns or issues the individual wants mediated, the resolution sought by the individual, accommodations required by the individual in order to participate in mediation, and the individuals signature.   
2. Participation in Mediation to resolve disputes is voluntary for the individual and for DBVI personnel and may be terminated at anytime once the Mediation process has been initiated by either party.
3.  Mediation shall not be used to deny the right of the individual to a mediation and impartial due process hearing.
4. Mediation is conducted by a neutral, qualified, and impartial mediator randomly selected from a list of such mediators maintained.  DBVI maintains a list of Supreme Court of Virginia certified mediators who meet federal requirements 34 CFR 351.5(b) (43) and 34 CFR 361.57.
5. While the Mediation is pending, DBVI staff may request consideration of policy exceptions that would resolve the issue.  
6. Discussions that occur during the mediation process, other than those comments that are threats of bodily harm to self or others including references to abuse or neglect shall remain confidential and may not be used as evidence in any subsequent process hearings or civil proceedings.  Participants may be required to sign a confidentiality pledge prior to the commencement of the mediation process. 
7. The Mediation agreement shall (per agency mandate) require regional manager or Deputy Commissioner for Services pre-approval. 
8. A Mediation agreement is valid when (per 2001 Federal Regulation 34 CFR § 361.57) it is signed by the individual and DBVI staff, and is consistent with federal and state laws and regulations and DBVI policy and procedure.  
9. The agreement (per 2001 Federal Regulation 34 CFR § 361.57) shall become part of the VR case record with a copy to the client, and it may be used as evidence in a Hearing and civil proceeding.  It is not a contract.  However, the client and staff are expected to adhere to it, and problems with compliance shall be handled through any of the established channels to resolve client issues or to close the case.
10. Mediation sessions are scheduled in a timely manner and are held in a location and manner that is convenient to the individual and DBVI staff.
11. An agreement reached by the individual and the DBVI staff must be described in a written mediation agreement that is facilitated by the neutral, qualified, and impartial mediator.  
12. The Mediation agreement is signed by the individual and the DBVI staff and copies of the agreement must be sent to both parties.
13. The costs of the mediation process including reasonable accommodations and expenses incurred for or by the individual applying for or receiving vocational rehabilitation for transportation or Personal Assistance Services will be paid for by DBVI.
14. All costs associated with legal or other representation for the individual applying for or receiving vocational rehabilitation services will be paid for by the individual.  
15.  The mediator shall manage the Mediation process and arrange the date and location of the Mediation meeting that is convenient to the participants.
f. Impartial Due Process Hearing
i. When an individual applying for or receiving vocational services requests an Impartial Due Process Hearing,  an impartial hearing officer shall be randomly selected  and an impartial due process hearing conducted within 60 days from the individuals request unless an informal resolution or a mediation agreement is achieved prior to the 60th day or the parties agree to a specific extension of time.  
ii. Individuals requesting an Impartial Due Process Hearing must complete the DBVI Request for Mediation or Fair Hearing form which includes their name and contact information, name of the Vocational Rehabilitation Counselor, concerns or issues the individual wants heard, the resolution sought by the individual, accommodations required by the individual in order to participate in an impartial due hearing, and the individuals signature.   
iii. The individual, or the vocational rehabilitation or supervisor on the individuals behalf, must submit the DBVI Request for Mediation or Fair Hearing Form to the Vocational Rehabilitation Director within seven working days after the conclusion of the IAR or mediation if either of those options have been chosen as a means of resolving the individuals disputes.
iv. Upon receipt of the DBVI request for Mediation or Fair Hearing, the Vocational Rehabilitation Director shall send the individual a letter acknowledging the request, explanation of the Impartial Due Process Hearing process, and Client Assistance (CAP) Program information.
v. Impartial Due Process Hearings are conducted by neutral, qualified, and impartial hearing officers who have been jointly selected by the DBVI and the Department for Aging and Rehabilitative Services State Rehabilitation Councils and who meet federal requirements 34 CFR 351.5(b)(25) and 34 CFR 361.57.  A list of these hearing officers is maintained by the Department of Aging and Rehabilitative Services (DARS.) 
vi. The Vocational Rehabilitation Director shall randomly select an impartial due process hearing officer from the list of impartial hearing officers maintained by DARS. 
vii. The Impartial Hearing Officer shall manage the impartial due hearing process.
viii. The Impartial Hearing Officer must make a decision regarding the individual’s concerns that are based on the provisions of the DBVI State Plan approved by the Rehabilitation Services Administration, the Vocational Rehabilitation Act of 1973 as amended, federal regulations pertaining to the provision of vocational rehabilitation services, and Virginia regulations and DBVI policies that are consistent with federal regulations.
ix. The Impartial Hearing Officer must provide to the individual and to DBVI a full written report of findings and grounds for the decision within 30 days of completion of the hearing;
x. The Impartial Hearing Officer’s decision is final except that either the individual or DBVI may request an Administrative Review of the hearing officer’s decisions conducted by a representative of the Governor of Virginia.
xi. While an Impartial Due Process Hearing is pending, DBVI staff may request consideration of policy exceptions that would resolve the issue.  
xii. The costs of the Impartial Due Process Hearing including reasonable accommodations regarding accessibility under P.L. 101-336 Americans with Disabilities Act of 1990   and expenses incurred for or by the individual applying for or receiving vocational rehabilitation for transportation or Personal Assistance Services will be paid for by DBVI.
xiii. All costs associated with legal or other representation for the individual applying for or receiving vocational rehabilitation services will be paid for by the individual.
xiv.   Substantive issues shall not be discussed with the hearing officer off the record, or outside the Hearing, or without the other party being present.  All communication to and from the hearing officer, excepting the scheduling of pre-hearing conferences and the Impartial Due Process Hearing,  must be in writing and the hearing officer shall ensure the other party receives a copy.  Scheduling pre-Hearing conferences and Hearings is not a substantive issue.
xv. While the Impartial Due Process Hearing is pending, the individual and the agency may try to resolve the issue.  
xvi. The Deputy Commissioner or his designee will represent DBVI.
g. Preparation, conduct, and decision pertaining to the Impartial Due Process Hearing:
i. Pre-Hearing Conference Call - The impartial hearing officer, the individual requesting the hearing,  or the DBVI staff may request a pre-Hearing conference to clarify issues to be addressed at the Hearing or take care of any procedural matters.  Procedural matters include scheduling, moving or postponing the Hearing, witness and exhibit lists concerns; logistical considerations; and hearing officer disqualification.  The impartial hearing officer determines the means (face-to-face, conference call, etc.), schedules, and presides over the pre-Hearing conference.  Both parties and their representative (if there are any) must be included.  Within 10 calendar days, the hearing officer documents  the outcome of the pre-Hearing conference in writing to the participants with a copy to the Vocational Rehabilitation Director. 
ii. Exhibit and Witness List - Before the Hearing date, the hearing officer shall request a list of the proposed exhibits and witnesses from the individual and the DBVI, and rule on any concerns raised by either party.  The lists should include all exhibits and witnesses (including the individual and DBVI staff) relevant to the Hearing issue(s), even if listed by the other party because the other party may decide not to use them at the Hearing.  The exhibit lists should identify specific documents and include author and date for reports, case notes, communications, etc.
iii. Exhibits - Exhibits may be submitted before or during the Hearing.  Post-Hearing submissions are accepted at hearing officer discretion.  Exhibits may include, but are not limited to: DBVI vocational rehabilitation forms, AWARE screens, purchase authorizations and cancelations and payment approvals, reports, communications including e-mails and letters, counseling and guidance and other case notes, policy, federal and state laws and regulations, federal policy guidance, etc.  It is not necessary to submit the entire VR case record.
iv. Witnesses - The individual requesting the hearing is responsible for any costs associated with witnesses they choose other than current DBVI employees.  DBVI shall arrange for the presence of all current staff that are on the witness list of either the individual or the agency, or requested to be present by the hearing officer.
v. Cancelling the Hearing Request - The individual may cancel the Impartial Due Hearing by sending a written request to the hearing officer.  The hearing officer dismissal shall be in writing to the individual and DBVI staff with a copy to the Vocational Rehabilitation Director.
vi. Closed Hearing - All DBVI Impartial Due Process Hearings shall be closed to everyone other than the participants and witnesses unless the hearing officer grants a request from the individual who has requested the hearing for the Hearing to be open to members of the public.  The hearing officer shall determine who from the public may be present.
vii. Testimony and Evidence - The imparting hearing officer does not (per 2001 Federal Regulation 34 CFR § 361.57) have authority to settle cases.  The hearing officer shall preside over the Hearing; determine the presentation order; allow the individual and DBVI to make brief opening and closing statements, examine and cross-examine witnesses, and submit and refute written evidence.  All testimony shall be given under oath administered by the impartial hearing officer.  Hearsay evidence is admissible at the discretion of the impartial hearing officer.  The impartial hearing officer may question witnesses; exclude irrelevant, immaterial, insubstantial, privileged, or repetitive evidence; and introduce any regulation, law, policy directive, or other material believed to be relevant not otherwise presented by the individual or DBVI staff.  Neither party has the right to submit evidence after the Hearing is adjourned unless requested by the impartial hearing officer.  The impartial hearing officer may re-open the Hearing to hear additional witness testimony and allow for examination or cross examination of the witness.
viii. Verbatim Recording of Hearing – The impartial hearing officer shall ensure an accurate verbatim audio recording is made of the Hearing and provide it to the Vocational Rehabilitation Director after the Hearing decision is issued.  The Vocational Rehabilitation Director shall provide staff to operate the recording equipment.  DBVI shall maintain the verbatim record for 15 years (per Code of Virginia).  The individual may receive one (1) free copy of the verbatim recording to be provided in a format determined by DBVI and ADA compliant.
ix. No Show and Case Dismissal - The impartial hearing officer is empowered  to dismiss the case if the individual and their representative(s)  fail to appear at the scheduled Hearing, the hearing officer sends a written notice to show cause, and the individual does not show good cause that satisfies the hearing officer.
x. Hearing Decision - The impartial hearing officer shall (per 2001 Federal Regulation 34 CFR § 361.57) issue a written decision to the individual and the DBVI Commissioner within 30 calendar days after the Hearing.  The decision shall (per 2001 Federal Regulation 34 CFR § 361.57) become part of the VR case record.  The decision shall include the individual and DBVI right within 20 calendar days (per 2001 Federal Regulation 34 CFR § 361.57) to request in writing an Administrative Review of a Hearing decision.  A Hearing decision is final and DBVI shall implement it within 30 calendar days after the decision date unless the individual or DBVI requests an Administrative Review of the Hearing Officer’s Decision.
xi. Distribution of Hearing Decision - The Vocational Rehabilitation Director shall send a redacted copy of the decision to the State Rehabilitation Council (per Rehabilitation Act of 1973 as amended in 1998 Title I Section 101(a)(21)(cc)), RSA attached to the RSA-722 annual appeals report, and the other hearing officers (per agency mandate).
h. Administrative Review of the Hearing Officer’s Decision (Administrative Review)
i. When an individual or DBVI is dissatisfied with the decision made by the impartial hearing officer, an Administrative Review may be sought by either party.
ii. The request for an Administrative Review must be made within 20 days of the mailing of the impartial hearing officer’s decision.  
iii. The Administrative Review is a paper review and is conducted by an official from the Office of the Governor of Virginia.
iv. The request for Administrative Review must be written, state the specific decision(s) of the hearing officer to be reviewed and may include additional information or evidence supporting the request.
v. The Administrative Review does not include any new issues. 
vi. The request for Administrative Review must be submitted to the Vocational Rehabilitation Director who will forward the request and notice of the rebuttal and decision deadline to the reviewing official and the other party and provide the reviewing official with a copy of the Hearing decision and exhibits.
vii. Rebuttal - The party not requesting the Administrative Review of a Hearing decision may submit a written rebuttal within ten (10) calendar days to the Vocational Rehabilitation Director to be forwarded to the reviewing official and other party. 
i. Standards of Review for Administrative Review of a Hearing Decision.
i. The reviewing official shall make an independent, final decision and shall not (per  Federal Regulation 34 CFR § 361.57) delegate the responsibility for making the decision to any DBVI staff.
ii. The reviewing official shall (per 2001 Federal Regulation 34 CFR § 361.57) provide the individual and DBVI staff an opportunity to submit additional written evidence and information relevant to the final decision.
iii. The reviewing official shall (per 2001 Federal Regulation 34 CFR § 361.57) review the entire Hearing record (decision and exhibits), and ensure that the Hearing decision complies with the approved DBVI state plan, the Rehabilitation Act of 1973 as amended , federal vocational rehabilitation regulations, state law and regulations, and agency policies and procedures which are consistent with federal requirements, and the U.S. and Virginia Constitutions. The review will consider all relevant issues of fact, law and written procedures.  If the review issue involves questions of federal or state law, regulation or procedures, the reviewing official may consult with appropriate federal officials and the Virginia Office of the Attorney General and consider their interpretations.
iv. Within 30 calendar days after receiving the request (per 2001 Federal Regulation 34 CFR § 361.57), the reviewing official shall send a written decision and the statutory, regulatory or policy grounds for the decision to the individual and DBVI Commissioner, with a copy to the Vocational Rehabilitation Director to be forwarded to the DBVI staff associated with the individual’s case.   The decision shall become part of the individual ‘s Vocational Rehabilitation case record.
v. The reviewing official may affirm, modify or reverse the Hearing decision in whole or in part or refer/remand the case back to the hearing officer for further proceedings.  The reviewing official shall not (per 2001 Federal Regulation 34 CFR § 361.57) overturn or modify a Hearing decision, or part of a Hearing decision, that supports the individual position, unless concluding, based on clear and convincing evidence, that the Hearing decision is clearly erroneous on the basis of being contrary to the approved DBVI state plan, the Rehabilitation Act of 1973 as amended in 1998, federal vocational rehabilitation regulations, or state regulations or agency policies which are consistent with federal requirements. The reviewing official may reverse or remand it when finding the Hearing decision to be:
1.  In violation of constitutional, statutory, regulatory, or written policy provisions; 
2. In excess of the statutory authority of the agency; or
3.  Made upon unlawful procedures; or
4. Affected by other errors of law, regulation, or written policy; or
5. Not reasonably supported by the evidence; or
6. Arbitrary, capricious, or characterized by abuse of, or clearly unwarranted, exercise of discretion.
vi. Implementing Reviewing Official Decision - Within 30 calendar days (unless the decision specified another time frame) after the reviewing official issues the Administrative Review decision, DBVI shall implement the decision, regardless of whether the individual or DBVI files a civil action.
vii. Distribution of Reviewing Official Decision - The Vocational Rehabilitation Director shall send a redacted copy of the reviewing officials Administrative Review decision to the State Rehabilitation Council (per Rehabilitation Act of 1973 as amended in 1998 Title I Section 101(a)(21)(cc)), RSA attached to the RSA-722 annual appeals report, and the other hearing officers.
viii. If the individual or DBVI brings an action in court following an Administrative Review of a Hearing decision, pending review by the court DBVI shall (per 2001 Federal Regulation 34 CFR § 361.57) implement the Hearing decision, including the final decision from an Administrative Review of a Hearing decision.
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